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CHILD SUPPORT (ADOPTION OF LAWS) AMENDMENT BILL 2012 
First Reading 

Bill read a first time, on motion by Mr J.H.D. Day (Minister for Planning). 
Explanatory memorandum presented by the minister. 

Second Reading 
MR J.H.D. DAY (Kalamunda — Minister for Planning) [10.23 am]: I move — 

That the bill be now read a second time. 

The Commonwealth Child Support scheme was introduced with the object of ensuring that separated parents 
shared equitably in the financial cost of supporting their children. The scheme enables the collection of child 
support payments from a parent and the payment of that maintenance to the person having responsibility for the 
child. 
The scheme operates under two commonwealth statutes: the Child Support (Registration and Collection) Act 
1988 and the Child Support (Assessment) Act 1989. Following the making of an assessment for child support, 
which includes the payments to be made for the maintenance of a child, the child support registrar and the 
Department of Families, Housing and Community Services and Indigenous Affairs ensure those payments are 
deducted from the contributing parent’s salary payments or other income. 

The scheme also establishes enforcement procedures to ensure that payments are able to be collected on behalf 
of the child. However, the commonwealth Parliament has constitutional power to legislate only with respect to 
children of a marriage. Therefore, exnuptial children are not covered by the commonwealth legislation and 
cannot benefit from the commonwealth child support scheme unless state Parliaments either refer power to the 
commonwealth Parliament or adopt the relevant commonwealth legislation. 
All other state Parliaments have referred power to the commonwealth Parliament so that the commonwealth 
scheme applies to exnuptial children in those states. Western Australia has not referred power. Rather, pursuant 
to our Child Support (Adoption of Laws) Act 1990, the Western Australian Parliament has adopted the 
commonwealth legislation, establishing this scheme as well as subsequent amendments to those commonwealth 
acts. Through this mechanism the commonwealth statutes that implement the child support scheme apply to 
exnuptial children in Western Australia. The commonwealth legislation has been amended, and adopted by 
Western Australia, on several occasions. 
The present bill describes the various commonwealth acts that have amended either or both the Child Support 
(Assessment) Act 1989 and the Child Support (Registration and Collection) Act 1988 since the last adopting 
legislation was enacted by the WA Parliament in 2011. These commonwealth amendments are designed to 
improve the administration and efficiency of the child support scheme. The post-2011 commonwealth 
amendments will not apply in this state until they have been adopted by WA legislation. Consequently, exnuptial 
children in Western Australia to whom the scheme applies are disadvantaged in comparison with all other 
children in Australia until those amendments are adopted. During the hiatus period between the enactment of the 
commonwealth amendments and adoption of those amendments by the WA Parliament, the commonwealth child 
support scheme operates under two different regimes: one for exnuptial children in WA and another for all other 
children. The government considers that it is appropriate and desirable that the recent commonwealth 
amendments be adopted by Western Australia, as proposed in the bill, so that the child support scheme and post-
2011 commonwealth amendments relating to it can apply to, and benefit, all children in Western Australia. 
In addition to amendments to the two commonwealth acts that have already taken effect, the commonwealth 
Parliament has enacted several further amendments to the Child Support (Assessment) Act 1989 that are to take 
effect, in some cases, on 1 January 2013 and, in others, on 1 July 2013. As always, the amended legislation will 
not apply in Western Australia unless adopted by this Parliament. It is highly desirable that these amendments 
should take effect in Western Australia at the same time as elsewhere. Accordingly, this bill contains clauses that 
will adopt the Child Support (Assessment) Act 1989 as it stands on 1 January 2013 and, again, on 1 July 2013. 

However, to guard against adopting amendments that this Parliament has not had an opportunity to consider, 
these clauses will operate only if the amendments affecting the Child Support (Assessment) Act 1989 by those 
dates are those that the commonwealth Parliament has already enacted. If any other amendments to the Child 
Support (Assessment) Act 1989 are made between now and then, this bill will not adopt the amended act. In that 
event, the amended act will be adopted in Western Australia only if a further bill for that purpose is introduced 
and passed in Western Australia. 

Finally, I draw members’ attention to section 51(xxxvii) of the commonwealth Constitution, which permits state 
Parliaments to adopt commonwealth legislation that is based on powers referred by other states to the 
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commonwealth. The bill utilises that mechanism to enable the recent commonwealth child support amendments 
to apply for the benefit of exnuptial children in Western Australia. 
I commend the bill to the house. 

MR J.R. QUIGLEY (Mindarie) [10.28 am]: I have just looked up at the clock; my full 60 minutes has not been 
put up, which I will probably need, to address the Child Support (Adoption of Laws) Amendment Bill 2012. I 
thank the time-keeper. I can see the Leader of the House having a little apocalypse now that I have said that! I 
would like to make a few comments on this bill, although it will not take anything like the 60 minutes that I have 
in which to make them. 

As the minister representing the Attorney General pointed out this morning, this bill brings into effect in Western 
Australia child support laws and amendments to the federal child support laws that were passed in the 
commonwealth Parliament of Australia. As noted by the minister, all other states of Australia have referred their 
power to legislate in this area to the commonwealth. Western Australia is the only jurisdiction that has not made 
that referral. Western Australia is also the only jurisdiction in Australia that did not make the referral concerning 
the dissolution of marriage and all matters appertaining to the dissolution of marriage to the federal government. 
I can remember this happening when I was a legal practitioner. This goes back to the time of the institution of 
the Family Court of Australia by the then Attorney General, the late, great and honourable Lionel Murphy, QC; 
the former justice who went on to become a Justice of the High Court. At the time he introduced the Family 
Court Act and dissolved the former act, the Matrimonial Causes Act, debate was brought on about whether there 
should be no-fault divorce at all. In 2012 it is remarkable to think that there would have been such a vitriolic 
debate and such resistance to the concept that parties to a divorce do not have to prove the other person at fault 
by way of adultery, separation, or mental or physical cruelty, and that we could move to a situation in which the 
dissolution of a marriage turns solely upon the irreconcilable differences between the parties to that marriage. At 
that time there was a wall of resistance in this state, somewhat parochially taken, that we would retain 
jurisdiction over marriages, especially over the Family Court of Australia, and there would be a Western 
Australian Family Court, with the judiciary to that court appointed by the Western Australian Parliament and not 
the federal Parliament, as in all other jurisdictions. This arrangement was backed at the time by the legal 
profession of Western Australia.  

Times have moved on. It is nearly 40 years on. The legal profession of Western Australia itself has come to the 
position that perhaps it would be best if all of this was referred to the commonwealth of Australia; that is, that it 
was no longer the Family Court of Western Australia but the Family Court of Australia, and that there be a 
referral of all of these powers. This would have the obvious effect of making sure that all Family Court of 
Australia funding, in all of its nooks and crannies, was borne by the commonwealth.  
There was a recent situation involving a judge of the Family Court of Western Australia. I refer to one of the 
justices of the Family Court of Western Australia, the recently deceased, talented and lovely Justice Carolyn 
Martin. She was a beautiful woman, a great practitioner and a highly respected judge of the Family Court of 
Western Australia. She was stricken, tragically, by cancer. Leading up to her passing from this world, she had an 
extended period of sick leave requiring acting judges to replace her. It was a difficult time for the Attorney 
General of Western Australia to keep funding going for the Family Court. I think it highlighted some of the 
difficulties that the Western Australian Parliament can face when funding the Family Court of Western 
Australia; although most of the funding is recouped from the commonwealth. Attracting workers from the 
eastern states to our mining state has resulted in the mobility of families. There should be just one Family Court; 
the Family Court of Australia.  

The Labor Party policy going into the next election—although this is not the soapbox on which to spruik this—
will be to refer all of the powers of the Family Court of Western Australia to the commonwealth. We would also 
refer the adoption area of law to the commonwealth. Each time child support laws are amended at a 
commonwealth level we have to introduce an amending bill in Western Australia to catch up, so that families 
and supporting parents in Western Australia operate under the same rules as in all other parts of the country. 
That will happen with the passage of this bill. As the minister noted towards the end of his second reading 
speech — 

If any other amendments to the Child Support (Assessment) Act 1989 are made between now and then, 
this bill will not adopt the amended act. In that event, the amended act will be adopted in Western 
Australia only if a further bill for that purpose is introduced and passed in Western Australia. 

That foreshadows this will just keep going on and on. This debate is illuminative of the proposition that this 
Parliament will always pass child support amending laws to keep up with the commonwealth so that all citizens 
and supporting parents of Australia will operate under the same set of child support laws; otherwise people will 
flee to Western Australia to avoid parental support obligations they might have in New South Wales or in any 
other part of the commonwealth; which would be untenable.  
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The Labor Party supports this amending bill unequivocally. We should be going the whole hog and referring our 
powers in relation to marriage and the dissolution of marriage to the commonwealth so there is only one Family 
Court in Australia. We should refer to the commonwealth, as every other state jurisdiction has, powers in 
relation to child support laws so it is all taken over by the federal government. It is no longer a matter of 
parochial pride to have our own Family Court. We can be parochial about more than our football teams—we can 
be parochial about our economy, our vibrant city and all that—but there is no room for parochialism and state 
pride in family law and in maintaining the jurisdiction here. It is time to move on. We are not in the 1970s any 
more—give it to the commonwealth and let it do it.  
At the risk of irritating the Leader of the House, I would like to make one other point; I will be brief. I spoke 
earlier about the Legal Aid Commission. The Legal Aid Commission has responsibilities related to the 
representation of folk before the Family Court. Because of its tight funding situation, legal aid is only granted 
pretty much in exceptional circumstances. The most tragic area in the breakdown of any marriage or any 
relationship is the attendant violence that often comes with it. Often, the violence during the breakdown of these 
matrimonial relationships involves an argument over child support, which is why it is relevant to the bill before 
the chamber today. Vulnerable people need protection at the time a relationship breaks down. Usually, but not 
always—probably eight times out of 10—it involves the protection of the woman or mother and the protection of 
the children against pent-up frustrations expressed in violence by men. This requires the Legal Aid Commission 
to step in and offer legal representation to help protect those women. The total collapse of Aboriginal Legal 
Service funding throughout the regions and metropolitan areas for Indigenous people appearing before the 
courts, and the Legal Aid Commission having to step into the breach to represent people before they are 
sentenced—we have gone through that in the amendment bill, apposite to the Sentencing Act—is why people 
need at least access to a lawyer to advise them on their plea. In the domestic violence situation, the Legal Aid 
Commission is so strapped for money that it cannot supply reasonable representation to women to stop domestic 
violence at the time of the breakdown of marriage by way of representing them on violence restraining orders 
and the like. I will not take long. This is another area that exemplifies the need for the government to yield on the 
three per cent budget cut to this agency. The Legal Aid Commission does not just represent guilty people—all 
sorts of people need representation or access to legal advice. Justice, of course, is represented by the blindfolded 
woman holding the scales of justice evenly weighted between the parties as they appear before the court, with 
justice blind to the status of the people who appear before the court. Whether they be wealthy or people of status 
or whether they be impoverished or people of low social status, justice is blind, where a party to those 
proceedings cannot access reasonable legal advice, those scales are tipped out of whack. One of the biggest 
challenges for the government in the area of justice is people just having access to justice. The two cornerstones 
of our democracy are our right to choose who rules us and to have a justice system to which we can turn for 
protection and/or the enforcement of our rights against those who would seek to trample them. That second 
aspect is rendered nugatory if this system cannot be accessed because it is too expensive—and it has become 
frighteningly expensive.  

We all have recently seen the example of former Speaker of the House of Representatives Mr Peter Slipper 
becoming involved in litigation with a Mr Ashby on the east coast. Even someone as high ranking as the Speaker 
of the House of Representatives, on whatever salary he had, said this whole process is sending him bankrupt. He 
said his legal fees will bankrupt him unless he discharges his lawyers and bats on by himself. I only say that 
because it is illustrative that even people in high status with good wages find the costs of legal representation 
absolutely crippling, so we can imagine the situation of people at the breakdown of marriage or trying to enforce 
their child support rights et cetera just not being able to access help through the Legal Aid Commission. I know 
the Leader of the House has indulged me, because I said I would not take long, but I use this second occasion to 
make my sincere plea to this government to reconsider the cuts being imposed on the Legal Aid Commission and 
that it is spared the dread it faces of this further three per cent productivity cut because it has nothing to cut other 
than service. That is the only thing it can cut, so it will just advise fewer people; it is at breaking point. On behalf 
of the staff of the Legal Aid Commission and on behalf of the public, I make that plea, but in all respects, I 
support the bill before the house. 

MR J.H.D. DAY (Kalamunda — Minister for Planning) [10.43 am] — in reply: Again, I thank the opposition 
and the member for Mindarie for their support of the Child Support (Adoption of Laws) Amendment Bill 2012 
in relation to the matter of referral of powers of this area of law to the commonwealth. My personal view is that 
the member made some very valid points and I share the view—this is a personal point of view, not a 
government position—that the time has come to make that change. It will be far more efficient and will produce 
the same outcome, essentially, in legal terms that we have at the moment. There is really not a lot of point in 
going through this process, in my view, every year or whenever it needs to be, simply so that the powers still 
formally stay within this Parliament. However, I am sure there are others who have another point of view on that 
and maybe it can be further considered in the next 12 months or so.  
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In relation to the issue of funding available to the Legal Aid Commission, I am sure the member has made valid 
points there as well, which the Attorney General, I am sure, will consider. I made some comments during debate 
on an earlier bill that I understand the Legal Aid Commission particularly, and the Aboriginal Legal Service for 
that matter, are under a substantial degree of pressure to respond to the demands placed upon them, and I am 
sure the Attorney General will consider those concerns. I thank the house and the opposition for its support for 
the bill. 

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Mr J.H.D. Day (Minister for Planning), and passed. 
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